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Strategic Mediation for SME Resilience: A Case Study

Small and medium-sized enterprises (SMEs) constitute the operational
backbone of the global economy, yet their structural characteristics expose them to
a distinct level of risk. Unlike larger corporations with extensive legal departments
and deep financial cushions, SMEs often operate with limited liquidity, narrow
margins, and a heavy dependence on a restricted number of commercial partners. In
this high—stakes environment, a commercial conflict is rarely just a legal issue; it is
a potential threat to business continuity. Therefore, dispute management must be
viewed as a strategic function, where mediation serves as a practical instrument for
preserving operational stability and essential market relationships.

The critical nature of this tool is best observed in the specialized relationships of
international supply chains. A representative case recently emerged involving a
leading manufacturer of high—quality electronic devices based in Italy and its
strategic supplier of advanced electronic components located in the United States. It
is important to emphasize that despite being globally affirmed—with the Italian firm
boasting decades of innovation and a client base ranging to major multinationals,
and the US supplier holding a prestigious reputation for technical adaptability—both
entities operate with the inherent vulnerabilities and structural limitations of SMEs.
Their partnership centered on the procurement of specialized microchips essential
for a flagship industrial unit used in the international food service sector. Following
a period of successful collaboration, a renewal of their agreement was intended to
support large—scale production; however, the discovery of a substantial portion of
defective components within the shipments led to a total production standstill at the
Italian facility. This failure triggered significant direct financial losses and caused
severe reputational damage with international clients awaiting finished products.

This scenario highlights the paradox of the leading SME: while they may be top-tier
innovators, they lack the massive cash reserves of larger firms, making a conflict a
potential threat to survival. For the Italian manufacturer, the defective components

were not merely a legal warranty issue but a direct threat to its market position and



internal logistics stability. Conversely, for the US supplier, the dispute endangered
a partnership that accounted for a critical share of its total annual turnover, creating
an existential risk for the firm despite its global standing. In such contexts, traditional
adjudicative processes, which focus on determining legal liability, often fail to
account for the business realities that both parties need to address to remain viable.
The core strength of mediation lies in its ability to address these underlying business
realities rather than focusing solely on the formal allocation of responsibility. In this
transatlantic conflict, the Italian board initially felt pressure to demand heavy financial
compensation to justify their losses to stakeholders. However, their underlying
economic priority was not a court judgment, but the restoration of production
performance and the preservation of a specialized supplier that would be difficult and
costly to replace. The US firm, facing its own tight margins and technical issues with
a secondary subcontractor, sought to avoid a formal admission of liability that could
trigger further litigation, while needing to demonstrate a renewed commitment to
quality to protect its reputation.

Professional experience shows that mediated settlements frequently involve
operational adjustments rather than simple cash transfers. For these two companies,
a successful outcome reflects a commercial realignment where the US supplier offers
a significant volume of additional certified—quality replacement units and assumes a
portion of the financial burden. This approach—combining partial debt repayment
with revised contractual conditions—allows both parties to maintain market presence
without the winner—takes—all results of a courtroom battle.

The international nature of an Italian—-US partnership introduces layers of uncertainty
regarding jurisdiction, applicable law, and procedural duration, which often create
bargaining asymmetries for SMEs. International litigation often exposes firms to
unpredictable financial exposure. Mediation reduces this uncertainty by shifting the
focus from procedural positioning to commercial viability. In cross—border scenarios,
this flexibility allows for creative solutions like shared logistics costs or revised
delivery timelines, which are rarely available in a court of law.

From a methodological perspective, the timing of mediation is a critical factor. Early
intervention can prevent the escalation that leads to project termination and
irreparable relational decay. However, professional practice confirms that early
intervention is effective only when supported by a sufficient level of factual clarity.

Before their formal mediation session, the Italian and US firms engaged in detailed



exchanges and informal meetings. These preliminary steps were essential to ensure
that when the parties entered the formal process, they were not relying on incomplete
assumptions regarding the cause of the defects—which the supplier had already
traced to a secondary subcontractor—or the feasibility of the proposed corrective
action plan.

The effectiveness of mediation for these globally affirmed SMEs is
underpinned by robust institutional frameworks that provide legal and procedural
certainty. The Singapore Convention on Mediation provides a uniform framework for
the recognition and enforcement of mediated settlements across participating states.
For the Italian manufacturer, this reduces the perceived risk that the US firm might
not honor its commitment to quality—control improvements or in—kind compensation.
Furthermore, institutional experience, particularly within systems like the Italian
Chamber of Commerce, confirms that commercial mediations are highly consistent
with the operational timelines of business. These systems resolve disputes in weeks
rather than years, allowing firms to stabilize short-term liquidity and preserve
strategic commercial channels through agreements that combine partial payments
with enhanced quality controls. These institutional frameworks transform mediation
from an informal negotiation into a professional risk—-management tool supported by
international law and structured business systems.

The resolution of this Italian-US dispute underscores that mediation is a vital
form of risk management that reduces uncertainty and protects operational
continuity. By prioritizing trust and sustainable growth over the adversarial nature of
litigation, these globally affirmed SMEs can transform a potentially destabilizing
technical failure into a structured process of renewal. Ultimately, mediation functions
as a tool for corporate resilience, enabling firms to manage disputes efficiently,
preserve market relationships, and maintain their competitiveness in an increasingly

interconnected and volatile global market.
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From Mediation to the Arbitral Award:

A Strategic Continuum for SMEs in a Thriving Investment Ecosystem

Introduction;

Small and Medium-sized Enterprises (SMEs) are the undeniable engines of
economic growth and innovation. Within a dynamic and attractive investment
ecosystem, such as the one fostered by the General Authority for Investment and
Free Zones (GAFI), SMEs serve as the vital supply chain partners supporting large-
scale domestic and foreign direct investments. However, robust commercial activity
is inherently accompanied by the emergence of business disputes.

Unlike multinational corporations with deep pockets and dedicated legal
departments, a SME's survival is intrinsically linked to daily cash flow and the
preservation of a few key client relationships. For an SME, the ultimate goal of a
dispute resolution process is not merely to be proven theoretically correct on points
of law, but to obtain a clear, definitive, and enforceable resolution that protects
business continuity.

It is within this context that the interaction between commercial mediation and formal
arbitration demonstrates its profound strategic value. Viewed through the lens of modern
commercial dispute resolution, these mechanisms are not competing alternatives. Rather,
they form a cohesive, multi-tiered architecture where mediation can optimize and prepare
the ground for the ultimate legal certainty of an arbitral award.

The Global Impasse: The Value of Mediation vs. Availability Despite the clear commercial
benefits of alternative dispute resolution, a preoccupation with large and high-profile cases
may mask the grimmer realities of day-to-day dispute resolution for smaller entities.
According to the latest edition of the World Bank Business Ready report- B-READY 2(025-
businesses do not have access to commercial mediation in more than 40% of economies
measured thus far. (")

For the 101 economies measured under B-READY 2(25, data shows that commercial

mediation is available and practiced in only 57 locations (56%), leaving businesses in 44.

1. World Bank Group, Business Ready (B-READY) 2025 Report. For detailed analysis of this dataset regarding commercial mediation availability, see: Raman Maroz and

Hiro N. Aragaki, "A global i CC cial iation is not ilable in 40% of the world's economies," World Bank Data Blog, April 2026. Available at:

https:/blogs.worldbank.org/en/opendata/a-global-imp cial iation—is—not-available-in-40-0.

economies (44%) with no such option. In these economies, the only mechanism for

resolving business disputes is often court litigation. Bilateral settlement negotiation is



typically not as effective as formal mediation. As the World Bank notes, mediation adds
value because a third—party mediator can help improve communication and diffuse conflict,
assist the parties in looking beyond legal claims and remedies toward practical business
solutions, and help them assess the risks and costs of litigation more objectively_(z) Having
no access to mediation services can negatively affect business operations; firms may
become more risk—-averse and less innovative to avoid potential disputes, while others may
be driven out of business altogether when capital is tied up.; The MENA Mediation Boom
and Egypt's Institutional Leadership When viewing global data regionally, the critical role
of forward-thinking institutions like GAFI's Investor Dispute Settlement Center (IDSC)
becomes undeniable. The B-READY 2(25 dataset notes that formal commercial mediation
meets their strict criteria for availability in 50% of economies in the Middle East and North
Africa (MENA) and 26% of economies in Sub-Saharan Africa. However, for practitioners
on the ground, this statistic represents merely a baseline that has triggered an
unprecedented regional response.

In reality, the MENA region is currently experiencing a dynamic mediation boom,
with Egypt at the forefront. Recognizing the gap highlighted by international metrics,
regional jurisdictions are rapidly overhauling their ADR frameworks. Implementing and
expanding mediation is no longer just about alleviating court backlogs; it is a highly
competitive driver for unlocking
business potential, stimulating entrepreneurial activity, and attracting foreign direct
investment , Egyptian institutions are actively shaping this regional standard. Notably,
GAFI’s Investor Dispute Settlement Center (IDSC) has achieved an internal settlement rate
of approximately 70% through mediation and amicable dispute resolution mechanisms,
reflecting the growing effectiveness of alternative dispute resolution (ADR) in Egypt. This
efficiency serves as a critical lifeline for Egyptian SMEs and family-owned businesses,
which constitute the backbone of the national economy yet remain particularly vulnerable
to protracted commercial disputes. Beyond aligning with global best practices, GAFI’s
initiatives are establishing accessible and rapid-response mechanisms that enable
businesses to resolve conflicts efficiently, safeguard business continuity, and strengthen

confidence in Egypt’s investment environment. (5)

2. Ibid.
3. Ibid.
4. Ibid.
5. General Authority for Investment and Free Zones (GAFI), "GAFI Highlights Latest Devel ts in C cial Mediation Activities in Egypt. Available at:

https://www.gafi.gov.eg/English/MediaCenter/News /Pages/GAFI-Highlights-Latest-Develoy ts—in—-Commercial-Mediation-Activities—in-Egypt-.aspx




This regional institutional support is vital because the disputes SMEs face are
highly complex. According to the World Intellectual Property Organization (WIPO),
SMEs represent 50% of the parties involved in their mediations and arbitrations. These
enterprises routinely face multi-jurisdictional disputes involving intricate contracts
ranging from IT and licensing agreements to commercial distribution, franchising, and
joint ventures."

Navigating Macro-Disruptions: Supply Chains and Allocation Vulnerabilities
The necessity of a dynamic dispute resolution framework is particularly evident in the
wake of global supply chain disruptions, such as maritime crises or infrastructure
bottlenecks. When a disrupted supply route or operational facility reopens, it does not
simply restore the pre- disruption contractual position. Instead, it triggers a difficult
operational and legal exercise regarding how delayed capacity should be sequenced.
In these scenarios, sellers managing multiple commercial relationships face serious
volume and allocation issues. SMEs are particularly vulnerable to these asymmetric
power dynamics. When a larger supplier decides who gets product first, an SME
lacking the leverage of a massive multinational is at risk of being pushed to the back
of the line. If contracts leave room for supplier discretion, commercial relationships
may be subjectively prioritized in a "black box" approach that leaves smaller buyers
disadvantaged.

The reopening phase of a macro-disruption often serves as fertile ground for
the next wave of commercial disputes, encompassing issues like the duration of force
majeure declarations, rescheduled delivery programmers, and contested allocation
decisions. Because a delayed cargo or volume shortfall can instantly generate
downstream exposure for an SME, these disputes are exceptionally time-sensitive.
Consequently, proactive commercial dialogue is essential to establish rescheduling
plans and highlight contractual entitlements before arbitrary allocation decisions are
made. Mediation offers the ideal structured forum for this dialogue, while expedited
arbitration procedures provide a necessary and commercially useful backstop for final

resolution.



+»» The Optimal Outcome: Autonomous Commercial Settlement
While the interplay between mediation and formal adjudication provides

essential legal security, it is crucial to emphasize that the primary goal-and the most
frequent success-of mediation is to resolve the dispute entirely within the mediation
phase itself. Mediation is not merely a preliminary step to arbitration; it is a powerful,
standalone forum. When parties successfully negotiate a settlement and voluntarily
comply with its terms, the SME completely bypasses the costs, time, and procedural
burdens of formal adjudication. By achieving an autonomous settlement, the SME
protects its immediate cash flow, salvages the underlying commercial relationship, and
returns its full executive focus to running the business. For the vast majority of day-
to-day commercial friction, a well-handled mediation is the first and final step

required.

+» The Strateqgic Bridge: The Consent Award
However, when a standalone settlement requires formal, cross—-border

enforceability, one of the most powerful intersections between mediation and
arbitration is the 'consent award" (also known as an award on agreed terms). A
common concern for an SME following a successful mediation is ensuring that the
resulting settlement agreement is internationally respected.

When a mediation takes place within the framework of an ongoing arbitral
procedure—or precedes it via a multi-tiered "Med—-Arb" dispute resolution clause-the
parties can request that the arbitral tribunal record their commercial settlement in the
form of an arbitral award.

For an SME owner or manager, who cannot afford to divert years of executive
focus away from running their core business, this represents the optimal synthesis of

both mechanisms.

3 World Property O ization (WIPO), WIPO iation and itration for SMEs: and Areas of Dispute, WIPO Arbitration and Mediation Center.

9 Ibid. WIPO notes that SME disputes relate to a wide variety of i ing IT, 5 lil i distribution, franchising, and R&D.




The business benefits from the flexibility of mediation to design a purely
commercial solution (such as a restructured payment plan or a modified licensing
agreement), while simultaneously equipping that agreement with the unparalleled legal
authority of an arbitral award. Under the 1958 New York Convention, this consent
award becomes highly enforceable across borders, sanctifying the commercial

agreement with the definitive security of res judicata.

+»» Streamlining the Arbitral Process
Crucially, even when mediation does not result in a comprehensive

settlement, it remains a highly valuable exercise. When an SME dispute is submitted
directly to arbitration in its raw state, the preliminary phases of clarifying claims can
be resource-intensive. Conversely, if the parties have first engaged in mediation, they
have inevitably distilled their arguments, dismissed minor misunderstandings, and
isolated the core legal or factual deadlocks. Consequently, when the case proceeds to
the tribunal, the scope of the dispute is distinctly narrowed. The resulting arbitration
is significantly more focused, efficient, and cost-effective.

Modern dispute resolution institutions actively support SMEs in this
continuum; for instance, the WIPO Center offers a 25% fee reduction for entities with
fewer than 250 employees and facilitates efficiency through online case administration

and videoconferencing tools. (jq)

+ Conclusion
Substantial progress is needed globally to ensure that businesses can access

mediation services in practice. Cultivating a robust and sustainable mediation
ecosystem necessitates a systematic review of the dispute resolution system as a
whole, focusing on expanding institutional capacity and fostering a culture that
embraces negotiation and compromise." Institutions like the Investor Dispute
Settlement Center play a pioneering role in this regard. Encouraging SMEs to view
mediation and arbitration as a strategic continuum is essential for modern commerce,
particularly in an era defined by rapid supply chain shifts and allocation challenges.
Mediation protects relationships and operational resources, while the arbitral award

guarantees legal security and global enforceability. By embracing this synergy, we



provide investors and SMEs with the confidence required to innovate, collaborate, and

prosper within the Egyptian market and beyond.

10.Ibid. WIPO ADR Services for SMEs.



* The Honorable Louise Otis, 0.C..0.C.Q, is a
mediator and arbitrator. She is President of the
OECD and NATO Administrative Tribunals, a
member of the AIIB Independent Administrative
Review Panel, a deputy judge of the EUMETSAT
Administrative Tribunal. A former judge of the
Quebec Court of Appeal, Louise Otis designed and
administered a judicial mediation program that is

recognized worldwide as a benchmark. Judge Otis
is a Grand Officer of the Order of Quebec and an
Officer of the Order of Canada.

ENVIRONMENTAL MEDIATION IN THE AGE OF CLIMATE CRISIS

«» The Climate Crisis;

Natural resources are being exploited three times as much as they were 50 years
ago, a number that could grow to more than fivefold by 2060, and 80% of the world's
energy is still derived from fossil fuels. Every year, we release more greenhouse
gases into the atmosphere, mercury continues to rise to unprecedented levels and
forests are burning in every corner of the globe.

We can expect immeasurable flooding as glaciers melt and the 19 to 23 million
tonnes of plastic that find their way into our oceans every year directly affect marine
fauna and have a considerable impact on the marine ecosystem. What's more, 300
to 400 million tonnes of heavy metals, solvents and toxic sludge are rejected in our
global water resources every year. Melting glaciers and permafrost herald rising

mercury levels and the massive dispersion of toxic substances in water.

The Honorable Louise Otis, 0.C., 0.C.Q, is a mediator and arbitrator. She is President of the OECD and NATO Administrative Tribunals, a member of the AlIB Independent Administrative
Review Panel, a judge of the EUMETSAT Administrative Tribunal. A former judge of the Quebec Court of Appeal, Louise Otis i and ini: a judicial iation program that is

worldwide as a k. Judge Otis is a Grand Officer of the Order of Quebec and an Officer of the Order of Canada.
United Nations Environment Programmed, Global Resources Outlook 2024 — Bend the Trend: Pathways to a Livable Planet as Resource Use Spikes (Nairobi: International Resource Panel,
2024) at 44, 101, 110, online: UNEP https://www.unep.org/resources/Global-Resource-Outlook-2024
International Energy Agency, World Energy Outlook 2024 (Paris: IEA, 2024) at 24, 308, online: IEA https://www.iea.org/reports/world-energy-outlook-2024.
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In terms of biodiversity, one million species and plants are currently threatened
with extinction. To seize the importance of such extinction, WWF estimates that
wildlife populations were hit by a staggering 73% decrease between 1970 and 2020,
with declines reaching the unthinkable 95% threshold in Latin America and the
Caribbean. And those numbers will probably not improve in the upcoming years
considering that only 17.6% of terrestrial and inland waters and 8.4% of marine and
coastal areas are protected, that the rate at which new areas are protected is off—
track to achieve the 30% objective by 2030, and that ecological connectivity
imperatives between ecosystems is slow to materialize.

Silting is increasing in countries north of the Sahara and in Mauritania, the Sahara
is advancing by several kilometers every year. Multiple ecological tipping points are
on the verge of being reached, in which case the consequences will pose even more
profound and irreversible existential threats to every form of life and entire countries’
stability.

s+ Negotiating Agreements;

In December 20135, after lengthy negotiations, the international community agreed
on a deal to curb climate change by reducing greenhouse gases. Enter into force in
2016 this agreement sets a global target of keeping the rise in temperature below

two degrees.
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Although the countries’ targets are voluntary, the signatory states have agreed to
report on their efforts and, consequently, to collaborate in preparing international
compilations concerning climate actions and their concrete results. Nevertheless,
since there is no International Environmental Court, or any transnational coercive
means of compelling states to respect their environmental commitments, this
obligation of transparency remains the principal measure to which the signatories
have committed themselves.

The Paris Agreement and successive agreements, based on the collaboration and
cooperation of the negotiating states, are the fruit of a consensus emanating from
long and arduous negotiations. The treaty on the high seas, which aims to protect
the high seas located more than 370 km from the coast, is to be welcomed. However,
this treaty took fifteen years to negotiate, including four years of close and constant
discussions. These waters represent 60% of the world's oceans and almost half of
the planet. Humanity has reached a point of no return, and no longer has the
planetary luxury of such lengthy negotiations. The time has come to rethink the way
we negotiate in order to integrate efficiency and speed into the plurality of exchanges.
The decade in which we find ourselves will be decisive. Collaboration and
cooperation will have to be stepped up to an extraordinary level of efficiency in order

to create new pathways towards a global social contract.

+»» Environmental Mediation;

For several decades now, mediation has been a transcendent phenomenon in the
history of modern law, contributing to the reconstruction of social justice. The
traditional face-to-face negotiation methods that characterize many environmental
agreements must give way to environmental mediation. mediation techniques have
many similarities in the context of environmental disputes. Indeed, both types of
mediation follow a similar procedural approach: a preliminary assessment phase, a

preparatory phase, a mediation phase and an implementation phase when the parties

reach an agreement.
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+» The Preliminary Phase:

The first step is to assess the dispute and agree on a mediation protocol. Here,
the potential participants in the mediation process establish the factual situation that
forms the subject of the dispute and agree on the modalities to be put in place to
address it.

The parties thus establish the following framework for their mediation:

e They select their mediator, choose the venue where the parties will be brought
together and agree on the timetable with the help of the chosen professional;

e The parties choose their representative in the context of the mediation, as well
as the people who will be called upon to intervene during the process;

e The parties agree on the mediator's mandate. In complex multi-party
mediations, the chosen mediator sometimes plays a role at this preliminary

stage.

+» The Preparatory Phase:

The second stage, that of preparation or “pre—negotiation”, is designed to lay the
foundations for mediation. The objectives of pre—-mediation are to establish the scope
of the negotiation, set out the work plan and logistics, and make a preliminary
assessment of the options for resolving the conflict.

With the parties' permission, the mediator conducts preliminary individual
meetings to understand each party's positions and interests, and thus obtain
invaluable information to help them on their way to finding an agreement. There are
often hidden interests and motivations behind visible objectives.

This stage enables mediators to identify the spokespersons for the mediation
session, as well as the stakeholders who are most familiar with the substantive
issues.

It is also an opportunity to test certain options that will ultimately be developed
during the mediation. Most importantly, pre-mediation meetings help mediators to

precisely determine the scope of the mediation and the methodology to be adopted.

1- Ibid at 16-26.



s+ The Mediation and Implementation Phase:

The third stage is mediation. Very often, as part of an environmental mediation,
scientists and experts will be called upon to present a technical file that will shed
light on the dispute. Thanks to these presentations, all stakeholders develop a
common set of information that will prove very useful during the mediation.
Negotiations then begin on the basis of known parameters, and depending on the
willingness of the parties, an agreement can be reached according to the formula

accepted by the parties.

s+ Environmental Mediation in the International Context:

In the UNEP guide we read: “...Despite its promise, mediation has been
underutilized by the international system in addressing disputes over natural
resource. ... the international system still lags behind in identifying or acting on
opportunities for proactive use of mediation as a tool ...”.

Now is the time to make up for lost time in face-to-face negotiations conducted
by opposing parties. Gone are the days of pointless, redundant words, and
negotiations based on firm positions and concessions that can last for months.

What the world needs right now is a large team composed of the best
environmental mediators to help people face up to the major climate challenges
already affecting them. To this end, we need to create teams of:

1. Field mediators assisted by scientists to help resolve conflicts generated by the
displacement of people and populations following disasters (floods, fires,
desertification, air contamination, etc.);

2. Governance mediators to assist climate negotiations with a view to conclude
international agreements between countries and between countries and major
corporations;

3. Tax mediators to help set up an international tax system geared towards
environmental objectives: prevention and compensation.

In short, we need a mobile, solid and robust International Climate Mediation
Unit (ICMU); a unit that works and moves in real time with an adaptive strategy.

Now. Right now. Immediately.

- lbid at 7.



This organization could be hosted by the United Nations Environment
Programme (UNEP) or the United Nations (UN) Secretariat within the Mediation
Support Unit or, alternatively, within a united group of national jurisdictions.

The time has come to put an end to the obsolete model of distributive environmental
negotiation based on sterile positions that put the brakes on any action that needs
to be taken. | am thinking of the people who are currently displaced, and who will
be displaced over the next decade. Climate refugees are now the human face of the
climate cataclysm. Oxfam shows that “climate-fueled disasters were the number
one driver of internal displacement over the last decade — forcing an estimated 20
million people a year from their homes" and often their countries. It has become
inevitable that hundreds of millions of people will have to leave their homes in the
coming decades. Projections point to a growing number of climate refugees, who

could reach 260 million by 2030 and 1.2 billion by 2050.
¢ Conclusion

We have come into conflict with our habitat, the Earth. We are going to have
to redefine, with humility, our way of life and what solidarity and sharing mean, to

a large extent.

We are now irrevocably bound for decades to come. Albert Jacquard wrote:
“l am the places | weave with others'. In the Algonquin language, one of Quebec's
First Nations, we say MAMIDOSEWIN, which means 'we walk together towards a

common destination.”
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